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PACIFICORP,
An Oregon Corporation,

Defendant.

)
)
)
)
)

COMPLAINT

Plaintiff, the People of the State of Wyoming, by and through the Department of

Environmental Quality (Department), Air Quality Division (Division) and the Wyoming Attorney

General's office (collectively referred to hereinafter as the State), alleges:

NATURE OF THE ACTION

1. This is a civil action brought against PacifiCorp under Sections 201 and 901 (a) of

the Wyoming Environmental Quality Act (the Act). Wyo. Stat. Ann. §§ 35-11-201 and -901 (a).

2. Under the Act, all actions brought by the Department must be in the name of the

People of the State of Wyoming. Wyo. Stat. Ann. § 35-ll-903(c).
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3. As set forth in greater detail below, the State alleges that PacifiCorp is threatening

to violate the Clean Air Act (CAA), the Wyoming Environmental Quality Act (Act), and the

Wyoming Air Quality Standards and Regulations (WAQSR) at the Jim Bridger Power Plant

(Facility), located in Sweetwater County, Wyoming.

4. The State seeks an appropriate civil penalty and inj unctive relief for these violations

under the Act. Wyo. Stat. Ann. §35-11-901 (a).

JUmSDICTION AND VENUE

5. This Court has jurisdiction over the subject matter of this action pursuant to Wyo.

Stat.Ann.§35-ll-901(a).

6. This Court has personal jurisdiction over the Parties pursuant to Wyo. Stat. Ann.

§ 5-l-107(a).

7. Laramie County is the proper venue for this action pursuant to Wyo. Stat. Ann. §

35-ll-903(c).

PARTIES

8. The Department, through the Division, is the agency of Wyoming state

government responsible for administering and enforcing the air quality title of the Act, the

WAQSR, and related permits. Wyo. Stat. Ann. §§ 9-2-2013 and 35-11-104, -109, and -110.

9. PacifiCorp is an Oregon corporation authorized to do business in Wyoming.

10. PacifiCorp is a "person" under the Act and the WAQSR. Wyo. Stat. Ann. § 35-11-

103(a)(vi); Rules Wyo. Dep'tofEnvtl. Quality, Air Quality, ch. 1, § 3(a).

11. At all times relevant to this Complaint, PacifiCorp owned and operated the Facility.
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STATUTORY AND REGULATORY BACKGROUND

12. The Federal Clean Air Act establishes a regulatory scheme "to protect and enhance

the quality of the Nation's air resources so as to promote the public health and welfare and the

productive capacity of its population." 42 U.S.C. § 7401(b)(l).

13. Under the Clean Air Act, "air pollution prevention and control at its source is the

primary responsibility of States and local governments." Id. § 7401(a)(3).

14. The Clean Air Act is "an experiment in cooperative federalism," in which the

federal government identifies pollutants and sets targets levels for those pollutants in the ambient

air, and the states implement those standards though state implementation plans or SIPs. See, e.g.,

Texas v.EPA, 829 F.3d 405, 411 (5th Cir. 2016); 42 U.S.C. § 7410.

15. "The Clean Air Act gives each state 'wide discretion in formulating its plan' for

achieving the air quality standards set by EPA." Texas, 829 F.3d at 411. (citation omitted). "[S]o

long as the ultimate effect of a State's choice of emission limitations is compliance with the

national standards for ambient air, the State is at liberty to adopt whatever mix of emission

limitations it deems best suited to its particular situation." Train v. Nat. Res. Def. Council, Inc.,

421 U.S. 60, 79 (1975).

16. The Clean Air Act confines EPA's role in implementing air quality standards '"to

the ministerial function of reviewing SIPs for consistency with the Act's requirements.'" Texas,

829 F.3d at 411 (quoting Luminant Generation Co. v. EPA, 675 F.3d 917, 921 (5th Cir. 2012)). In

fact, the Clean Air Act mandates that "the administrator shall approve such [state implementation

plan] as a whole if it meets all of the applicable requirements of this chapter." 42 U.S.C. §

7410(k)(3) (emphasis added).
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17. Once approved, a SIP is enforceable by either the State or the EPA. See e.g.,

Baughman v. Bradford Coal Co., 592 F.2d 215, 217 (3d Cir. 1979).

18. In 1977, "in response to a growing awareness that visibility was rapidly

deteriorating in many places, such as wilderness areas and national parks," Congress amended the

Clean Air Act by enacting Section 169A. 42 U.S.C. §7491.

19. Section 169A established as a national goal "the prevention of any future, and the

remedying of any existing, impairment in visibility in mandatory class I Federal areas which

impairment results from manmade air pollution." Id. § 7491(a)(l).

20. Protected class I Federal areas include "all (1) international parks, (2) national

wilderness areas which exceed 5,000 acres in size, (3) national memorial parks which exceed 5,000

acres in size, and (4) national parks which exceed 6,000 acres in size." 42 U.S.C. § 7472(a).

21. Section 169A directed the EPA to issue regulations requiring: (1) that states submit

SIPs to the EPA, (2) the installation of the "best available retrofit technology, as determined by

the State ... for controlling emissions" at specified air-pollution sources, and (3) that each state

adopt a long-term strategy "for making reasonable progress" toward the national visibility goal.

42 U.S.C. § 7491(b)(2)(A) and (B).

22. In accord with this directive, the EPA promulgated the Regional Haze Rule in 1 999.

40 C.F.R. § 51.308. "The Regional Haze Rule established the guidelines for state compliance with

the air visibility requirements of [the Clean Air Act]." Texas, 829 F.3d at 412.

23. The Regional Haze Rule requires a state to "establish goals (expressed in

deciviews) that provide for reasonable progress towards achieving natural visibility conditions"

for each Class I area within that state. 40 C.F.R. § 51.308(d)(l).
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24. The Clean Air Act and the Regional Haze Rule require a state to consider four

factors when setting reasonable progress goals: "the costs of compliance, the time necessary for

compliance, and the energy and nonair quality environmental impacts of compliance, and the

remaining useful life of any existing source subject to such requirements." 42 U.S.C. §

7491(g)(l); see also 40 C.F.R. § 51.308(d)(l)(i)(A) (repeating the factors listed in § 7491(g)(l)).

25. In addition to the four reasonable progress factors, visibility improvement can also

be considered to determine what control measures are necessary to make reasonable progress

towards natural visibility. See Guidance for Setting Reasonable Progress Goals Under the Regional

Haze Program, U.S. Environmental Protection Agency (June 1, 2007) p. 5-1.

26. In addition to setting reasonable progress goals, a state must establish a "long-term

strategy" to make reasonable progress toward achieving natural visibility conditions. 40 C.F.R. §

51.308(d)(3). This strategy must include "enforceable emissions limitations, compliance

schedules, and other measures necessary to achieve the reasonable progress goals." Id.; 42 U.S.C.

§ 7491(b)(2)(A).

27. The Wyoming Environmental Quality Act establishes a statutory scheme that is

designed in part to enable the State of Wyoming to prevent, reduce, and eliminate pollution; to

preserve and enhance the State of Wyoming's air, water, and land resources; and, to allow the

State of Wyoming to plan the development, use, reclamation, and enhancement of its air, land, and

water resources. Wyo. Stat. Ann. § 35-11-102.

28. The Act states, "[N]o person shall cause, threaten or allow the discharge or

emission of any air contaminant in any form so as to cause pollution which violates rules,

regulations and standards adopted by the [Environmental Quality CJouncil." Wyo. Stat. Ann. §

35-11-201 (emphasis added).
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29. Any person who violates any provision of the Act, the WAQSR, or any permit

issued under those authorities, "is subject to a penalty not to exceed ten thousand dollars

($10,000.00) for each violation for each day during which violation continues, a temporary or

permanent injunction, or both a penalty and an injunction[.J" Wyo. Stat. Ann. § 35-1 l-901(a).

FACTUAL BACKGROUND

30. In 2014, EPA published a final Regional Haze Rule that approved the NOx portion

of Wyoming's SIP requiring controls ofNOx emissions from the Jim Bridger Power Plant Units

1-4. 79 Fed. Reg. 5032 (Jan. 30, 2014). In particular, EPA approved Wyoming's requirement that

PacifiCorp install low NOx burners (LNB) and separated overflre air (SOFA) and meet NOx

emissions limits of 0.26 Ib/MMBtu (30 day rolling average) as part of its Best Available Retrofit

Technology (BART) requirements for Jim Bridger Units 1-4. EPA approved this BART

requirement, and PacifiCorp timely met these BART requirements by installing LNB and SOFA

on all units.

31. Additionally, as part of the State's Long Term Strategy, EPA approved Wyoming's

requirements that PacifiCorp meet NOx emission limits at Jim Bridger Units 1-4 of 0.07 Ib/MMBtu

(30-day rolling average) consistent with the installation of selective catalytic reduction (SCR) on

a rolling schedule. Id. at 5048-49. Units 1 and 2 were required to meet these emission limits by

December 31, 2022, and December 31, 2021, respectively. Id.

32. PacifiCorp installed the SCR control technologies on Units 3 and 4 in 2015 and

2016.

33. Due to the significant cost of installing SCR at Units 1 and 2 and the potential

impact of those costs on PacifiCorp's customers, in May 2018, representatives from PacifiCorp

6



and the Department began discussing possible alternatives to the installation ofSCR at Units 1 and

2.

34. EPA began participating and providing input to these discussions with PacifiCorp

and the Department about possible alternatives to the installation of SCR at Units 1 and 2 in July

2018. PacifiCorp then worked directly with the Department and EPA over the next several months

to develop an acceptable alternative and to address all of the agencies' questions and concerns.

35. On February 5, 2019, PacifiCorp submitted a Regional Haze Reasonable Progress

Reassessment to the Department proposing an alternative to installing SCR. This alternative

regional haze compliance strategy for the Jim Bridger Power Plant included visibility enhancing

emission limits, a four-factor "reasonable progress" analysis, reduced plant-wide month-by-month

emissions limits for the two principal haze-causing pollutants, NOx and S02, and an annual total

emissions cap for both pollutants for all four Units.

36. In substance, beginning January 1, 2022, the proposed SIP revision would require

PacifiCorp to meet a monthly-block average pound per hour (Ib/hr) NOx and SOz emissions limit

for Units 1-4 combined and a 12-month rolling total NOx and S02 emission limit of 17,500 tons

per year (tpy) for Units 1 -4 combined. This combined set oflb/hr and tpy limits would be enforced

in lieu of installation ofSCR on Units 1-2, and would effectively decrease the operating capacity

of the plant, thereby reducing all emissions, but particularly for purposes of regional haze, reducing

emissions ofhaze-causing pollutants, NOx and S02.

37. PacifiCorp's proposed alternative had significant advantages over the existing SIP

for the regional haze program.

38. For example, the visibility enhancing emission limits result in greater visibility

improvement than SCR. EPA agreed in 2014 that the visibility benefits from installing SCR in
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addition to LNB and SOFA at Units 1 and 2 would be imperceptible at 0.10 to 0.15 deciviews.

Installing SCR would reduce NOx emissions from these units by 5,848 tons/year. But it is S02,

not NOx, that is "the predominant cause of regional haze on the Colorado Plateau in the western

US." 79 Fed. Reg. at 5097. Accordingly, S02 reductions generally result in better visibility

improvement than NOx reductions. By implementing the visibility enhancing emissions limits, the

proposed alternative would reduce NOx and S02 emissions by 6,056 tons/year. This results in

greater visibility improvement than the NOx-only reductions associated with the installation of

SCR. This conclusion was confirmed by updated CALPUFF modeling. Moreover, the plant-wide

limit would cap all emissions from the source, including particulate matter, producing additional

visibility benefits.

39. In addition, the proposed alternative was far more cost efficient. In fact, the capital

cost ofSCR was over $297 million compared to just over $16 million for the visibility enhancing

emission limits proposed in the SIP revision. The visibility enhancing emission limits were also

much more cost effective per ton at $349 per ton compared to $4,744 per ton for SCR, resulting in

more tons removed per dollar spent and reduced costs to electricity consumers.

40. The proposed alternative also had other significant benefits beyond getting greater

visibility for substantially less money. Implementing the visibility enhancing emission limits

would also result in less impacts from mercury, carbon monoxide, carbon dioxide, particulate

matter, sulfuric acid, coal consumption, coal combustion residual production and disposal, and raw

water consumption. SCR also requires the use and storage of ammonia (a hazardous substance)

while the proposed alternative does not. SCR also uses a significant amount of electricity which

could otherwise be put to use elsewhere. The proposed alternative would save 10.4 MW or enough

electricity to power approximately 8,761 homes. Finally, because the visibility enhancing emission
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limits are plant-wide, they provide the entire facility flexibility to "load follow" to accommodate

the intermittent influx of renewable energy in the western power grid. Thus, the alternative would

make the electricity grid more robust and more capable of bringing new renewable energy sources

online.

41. Presented with all these advantages, no known disadvantages, and EPA's buy-in,

Wyoming began the SIP revision process. To initiate that process PacifiCorp sought, and

Wyoming granted. Permit No. P0025809 on May 5, 2020. That permit adopted the substance of

the proposed SIP revision and requires PacifiCorp to begin operations in compliance with the

proposed SIP revision on January 1, 2022, and PacifiCorp is currently operating in compliance

with these permiVSIP revision limits. However, the permit also provides "this approval does not

relieve [PacifiCorp] of [its] obligation to comply with all applicable county, state, and federal

standards, regulations or ordinances."

42. During the public comment period on PacifiCorp's permit application, EPA

submitted minor technical comments, which Wyoming fully addressed. EPA did not express any

substantive concerns with the revision, the supporting data, the conclusions drawn from that data,

or in any way signal that the revision would interfere with reasonable further progress or any other

applicable requirement.

43. In addition to its public comments, EPA also guided the development of the

contents of the proposed SIP revision. For example, on April 17, 2019, representatives from EPA

met with the Department and PacifiCorp and offered nine points that EPA proposed should be

included or amended in the draft SIP.
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44. After revising the draft SIP to address EPA's nine points, Wyoming determined

that the revision ensured reasonable progress as required by the Clean Air Act and submitted the

revision to EPA for approval on May 12, 2020.

45. EPA acknowledged receipt of the revised SIP submission on May 14,2020.

46. EPA then began its formal review process. In fact, EPA actually finished that

process on November 20,2020, when the former Region 8 Administrator, Gregory Sopkin, signed

the proposed approval of Wyoming's SIP revision.

47. On November 23, 2020, Wyoming received confirmation of this fact from Scott

Jackson, an official with EPA Region 8. Mr. Jackson wrote, "Good news. The Jim Bridger

proposed action was signed on Friday, 11/20. We do not have a publication date from the Office

of Federal Register yet but we will let you know once we have a date."

48. EPA did not proceed with the ministerial act of publishing the proposed action in

the Federal Register. Instead, after the change in administrations, EPA sat on the proposed

approval and, when questioned, informed Wyoming and PacifiCorp that it was conducting further

evaluation.

49. EPA's "re-evaluation" process took months and months, and Wyoming was not

verbally notified until June 2021 that EPA was changing course and, further, that EPA did not plan

to act on the SIP revision within the time allowed by law.

5 0. The Clean Air Act imposes a nondiscretionary duty on the Administrator to approve

or disapprove a SIP revision within twelve months of a completeness determination. 42 U.S.C. §

7410(k)(2).

51. On May 14,2020, EPA acknowledged receipt of Wyoming's SIP revision, but EPA

did not make a completeness finding within six months as required by 42 U.S.C. § 7410(k)(l)(B).
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52. Therefore, Wyoming's SIP revision was deemed complete by operation of law on

November 14, 2020. 42 U.S.C. § 7410(k)(l)(B).

53. Accordingly, the Administrator was required to act on Wyoming's SIP revision

within twelve months or by November 14, 2021, in accordance with 42 U.S.C. § 7410(k)(2).

54. The Administrator failed to act on Wyoming's SIP revision by November 14,2021,

in violation of 42 U.S.C. § 7410(k)(2).

55. By certified letter to the Administrator posted on November 15, 2021, Wyoming

gave notice of its intention to file suit to force the Administrator to act on Wyoming's SIP revision

as required by the Clean Air Act. 42 U.S.C. § 7604(b)(2).

56. Because ofEPA's failure to act, and to prevent the premature closing of Unit 2 and

the dire employment and economic impacts resulting therefrom, on December 27, 2021, pursuant

to 42 U.S.C. § 7410(g), Governor Mark Gordon issued a temporary emergency suspension of that

portion of Wyoming's SIP requiring additional controls ofNOx emissions at Unit 2 by December

31, 2021. This emergency suspension is effective beginning January 1, 2022, through April 30,

2022.

57. On the day Wyoming was legally allowed to file suit against the Administrator for

failing to act, the EPA finally published a proposed mle that, if finalized, would disapprove

Wyoming's SIP revision - reaching the opposite conclusion it had reached a little over a year

earlier with no change in the information before it. 87 Fed. Reg. 2571 (Jan. 18, 2022).

58. EPA's proposed rule applies the wrong legal standard, mischaracterizes the

contents of the SIP revision, is riddled with errors of fact and logic, arbitrarily reverses course

from the prior approval, and is otherwise deficient in every material respect.

11



59. Nevertheless, the proposed disapproval means that PacifiCorp's continued

operation of Unit 2 after April 30, 2022, without installing SCR threatens to violate Wyoming's

federally approved SIP. Unit 1 cannot install SCR by the date set forth in the federally approved

SIP either, resulting in a threat to violate after December 31,2022.

60. This is so, even though Permit No. P0025809 authorizes PacifiCorp to operate

Units 1 and 2 in compliance with the proposed SIP revision in lieu of installing SCR, even though

EPA is the proximate cause of the threatened violation due to that agency's abrupt and arbitrary

change in position for political rather than scientific or legal reasons, and even though it is

impossible for PacifiCorp to install SCR by the existing compliance deadlines after wasting nearly

four years working with EPA.

61. As of the date of this Complaint, PacifiCorp has not violated any emission limit or

other substantive requirement of the Act, Wyoming's SIP, or Permit No. P0025809 in the operation

of Units 1 and 2.

62. However, in its own Notice of Intent to Sue EPA over the failure to timely act on

the SIP Revision, filed with EPA in November of 2021, PacifiCorp explained the impossible

situation it finds itself in.

Based on EPA's failure to fulfill the mandatory duty to take action on the State's
RH Reassessment SIP, PacifiCorp must now either operate Bridger Unit 2 out of
compliance with the current impossible Regional Haze SIP deadlines, or shut down
Unit 2. Operating Unit 2 out of compliance with the existing Regional Haze SIP
raises the prospect of PacifiCorp and its ratepayers facing federal enforcement
actions and potential penalties, despite Wyoming permits and regulations allowing
PacifiCorp to operate in accordance with the RH Reassessment. Shutting down
portions of the Bridger Plant will result in the loss of jobs and displacement of
workers at the Plant and likely also at the coal mines supporting the plant—Bridger
Coal Company and Black Butte Coal. In addition, forced shutdown of Units 1 and
2 will also reduce stability for the regional power grid, which relies on the ongoing
operation of the Bridger Plant as a critical component of maintaining continuous
and reliable power.
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63. In addition, the Wyoming Public Service Commission, the state agency with

responsibility to ensure public utilities operating in Wyoming provide safe and reliable service to

customers at just and reasonable rates, conducted an investigation into the potential effects of

EPA's failure to timely act on the SIP revision. As stated by the Public Service Commission:

[T]he unplanned cessation of operations at JB2 would increase the risk of several
detrimental effects in Wyoming, elsewhere in RMP's service territory, and in the
region . . . . First, because JB2 is a reliable, dispatohable generation facility that
contributes significant energy and capacity to the Company's system, removing it
from service would increase the risk that RMP and other utilities in the region will
be unable to meet customer demand. Second, removal of JB2 from service would
dismpt and deoptimize generation resource dispatch, increasing the risk of greater
greenhouse gas emissions associated with a reduction in the regulation capacity
needed to efficiently exploit existing renewable generation sources. Removing JB2
from service to enforce regional haze standards pursuant to the Clean Air Act,
would, ironically, invite a textbook example of perverse unintended consequence
by inhibiting the efficient integration of existing renewable energy generation
resources, thereby increasing the risk of greater greenhouse gas emissions . . . .
Removing JB2 from service would produce increased risks of reliability shortfalls,
disruption and deoptimization of generation dispatch, higher costs and rates, and
various negative externalities.

Preliminary Findings, In the flatter of the Commission's Investigation, Docket No. 900000-167-

XI-21, (Public Service Commission of Wyoming Jan. 14, 2021) (Record No. 16974).

64. The potential effects ofEPA's failure to timely act on the SIP revision extend far

beyond Wyoming. For example. Idaho Power Company ("Idaho Power") is a non-operating

minority owner of the Facility. The Facility provides critical generation capacity and system

reliability support in Idaho Power's service areas. The unplanned closure of Units 1 and 2 would

add 357 MW to Idaho Power's already existing capacity deficits, which were caused by

unprecedented growth and transmission constraints across the West. It would increase customer

costs and decrease system flexibility by reducing the number of ramping resources for operating

reserve obligations and challenge Idaho Power's ability to integrate renewable energy resources.
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65. Because of the dire circumstances PacifiCorp finds itself in and the risks presented

by cessation of operation of Jim Bridger Unit 2—not only to PacifiCorp but to other utilities, states

and electricity customers throughout the region, and to the environment—there is a threat the Jim

Bridger Unit 2 may be forced, through circumstances beyond its control, to operate to preserve the

reliability of the electric system, and to avoid other negative consequences of the unplanned shut

down. Unit 1 will face the same situation by the end of the year. The threat of violation of the

Wyoming Environmental Quality Act, the Wyoming Air Quality Standards and Regulations, and

the Clean Air Act at the Facility is serious enough to warrant action by the State.

CLAIM FOR RELIEF

66. PacifiCorp's threatened operation of Units 1 and 2 without meeting NOx emission

limits at Jim Bridger Units 1 and 2 of 0.07 Ib/MMBtu (30-day rolling average) consistent with the

installation of selective catalytic reduction (SCR) by December 31, 2022, and April 30, 2022,

respectively, violates the Act.

PRAYER FOR RELIEF

WHEREFORE Plaintiff, the People of the State of Wyoming, pray that this court:

A. Enter judgment in favor of the Plaintiff on the claims asserted;

B. Assess an appropriate civil penalty, if appropriate, against Defendant as provided

in Wyo. Stat. Ann. § 35-1 l-901(a);

C. Enter an appropriate permanent injunction against Defendant as provided in Wyo.

Stat. Ann. §35-ll-901(a); and

A. Award such other and further relief as the Court deems appropriate.
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DATED this 14th day of February, 2022.
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